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gor 24-70€1) Filed ueft's Petition for removal from the Supreme Court of the State 
of New York ,County of New York. 
Be oy ge76(2) Filed Bond undertakiny for removal by National Surety,Corp. in the sum 
ar $709.00. 
2 ie ti. vit of @.Parcher in -esponse to affidavit of J.Oshinsky. 
yo-12-70 4) filed Memorandum & Order #44741 : beft's motion for summary judgment 
is, coer ‘ingly, granted, So ordered. Knzepp, J. m/n 
Pe Pile Orac’ thet Judyment be entered in the deft's favor dismissing; 
this cctiesr with costs & disbursements to be taxed by the clerk, 
ia fever of the aeft. & sapainst tiie pleff. Knapp,J. Judgment cnt. 
Clerk m/n ent.7-20-7 
cilee pletits aotice of apy-eal to the USCA from order entered, 7-12-76 
| tailed copy to Arrow Silverman 2 Parcher, 
p.93-7% Kod dled goad cadertaing fo: cos! ona appeal in th. sum of $250.00 by 
tetiouct surety Corp 
8-03 7o (8) ciled taan-cript ef record of proceeding d-ted 06-28-76. 
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t agent vs sy t 
4 -10-76 (9) Filed deft's. memorandum of law in opposition to pleffs. motion. 


3-10-76 (Qo) tilted plactf.. memorandum of law in support cf motion. 


“f-13-76 jal ij Filed notice that the original recom) on ippeal has been certified & 
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tranemitted to the U.o.Court of appeals on this 13th day of 
Augusi, 1975, 
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PETITION FOR REMOVAL ANS VERIFICATION 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Seeeeerow ae 


HERZOG & STRAUS, a partnership 
organized under the laws of the 
State of New York, 
Plaintiff, 
-against- PETITION FOR REMOVAL 
GRT CORPORATION, 


Defendant. 


Oe ee et eee 


ee ewe we ee we 8 


TO THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK: 
The petition of GRT Corporation (hereinafter “GRT"), 
by its attorneys, Arrow, Silverman & Parcher, P.C., for removal 


of the action from the Supreme Court of the State of New York, 


County cf New York, to the United STates District Court for the 


Southern District of New York, respectfully alleges: 

1. Petitioner, CiT is the defendant in a civil action 
brought in the Supreme Court of the Stete of New York, County 
ef New York, entitled Herzog & Straus, a partnership organized 
under the laws of the State of New York, plaintiff, agains” 

GRT Corporation, defendant. That action was commenced by the 
service of a summons and complaint upon a designated repre- 
sentative of GRT in the State of New York on June 18, 1976. In 
addition, the defendant was served with an Order to Show Cause, 
returnable on June 24, 1976 for a preliminary injunction. 
Copies of the Summons and Complaint and the Order to Show Cause 
with Affidavits are annexcd hereto as Exhibits A and B, re- 
Bpectively. 

2. The above descsibed action is a civil action of 
which this Court has original jurisdiction under the provisions 


ef Title 28, United STates Code, Section 13342, and is one which 


ee 


{ 
| 
' 
‘ 
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PETITION FOR REMOVAL AND VERIFICATION 


-2- 
may be removed to this Court by the petitioner, the defendant 


therein, pursuant to the provicsi ns of Title 28, United States 

Code, Section 1443, in that «- -ivil action wherein the 
matter in controversy exccens t. ct value of $10,000, 
exclusive of interest and costs, ana between citizens of 
the State of New York as plaint‘ft and the State of California 
as defendant. 

3. Petitioner is a corp: sation organized under the laws 
of the State of California with its principal place of business 
in Sunnyvale, California. Upon information and belief, plaintiff, 
at the time t 15 #¢tion wes commenced, was and still is a 
partnershi} orger ized pursuant to the laws of the State of New 
York, having 1-5 principal place of business in the State of 

‘New York. 

Pet:*: ver files herewith a bond with good anc 
sufficient secur’ -y, in the sum cf Five Hun¢:ed Dollars ($500.00), 

‘conditioned. as prev dea by Title 2%, Unitee States Code, 

Section 1446(d)- +. ct he will pay 711 costs and a@isbursements 
curred fF; reason of this remova!t preceeding should it be de- 
termined that this act.on is not retuovable 2% has been improperty 

. ~ar. ved. 

WHEREFORE, petitioner prays that th? above action now 

/ pending againt it in the Supreme Court of the State of New York, 

County of New York, be removed to this Court. 


' 
| pated: New York, New York 
\ June 2Y . 1976. 


: ARROW SILVERMAN & peat a 
' 
. el 


BY -f 

MerMer of the rm 
Attorneys for Defendant 
1370 Avenuc of Americas 
New York, New York 10019 
Tel.Ko. 212/586-1451 


PETITION FOR REMOVAL AND VERIFICATION 


UNITED STATES PISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


HERZOG & STRAUS, a partnership 
organized under the laws of the 
STatc of New York, 
Plaintiff, 
-against- VERIFICATION 


GRT CORPORATION, 


inet 2) 


Defendant. 


STATE OF NEW YORK ) 
) gs.: 

COUNTY CF NEW YORK ) 

LECNARD WARE, being duly sworn, deposes and says: 

1. I ama director and the corporate secretary of 
GRT Corporation. I have read the foregoing petition and know 
its contents to be true to the best of my knowledge, information 
and belief. 

2. This verification is made by me and not by 
petitioner because petitioner neither resides in nor maintains an 


office in New York County, wehre his attorneys have their offices. 


yy 


“ 


LEONARD WARE 


Swo by) to before "ne this 
29 ‘day of June 1976. 


ap 
7 My, hs 
Rotary Puwlic 


JOURN Mv. ars 
Motery butir. Stot. «1 Meow Tutt 
Ko. 31 6G. 26009 
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C 199 Semone 2 tne. Netre Sur mi ° OF eget arb ee { +S Accuenes. Inc. Law Brana Placisnaad 
Personal ; eo 


aerice 


Supreme Court of the State of New York 
County of New York 


Excwance PL at Geoanwar. N.Y. C. 10004 


Indez No. - 1237/9 


Plaintit® designates 


New York 
County as the place of trial 


Herzog & Straus, a partnership 
organizeé under te laws of the 
State of New York, 


The basis of the venus is 


Plaintiff's residence 
Piaatia 


Summons 


GRT Corporation, Plainti®  sesides at 
75 East 55th Street 


ec ivkzacned County of New York 


To the above nashed Defendant 


Yon are hereby SUMMONED to answer the complaint in this action and to serve 
a@ copy of your answer, or, if :he complaint is not served with this summons, to serve a netice of 
, appearance, on the Piaintif’s Atrorney(s) within 20 days after the service of this summons, exclusive 
~ of the day of service (or within 59 days after the service is complete if this summons is not personally 
deiivered to you within the State of New York); and in case of your failure to appear or answer, judg- 
meat wiil be taken against you by default for the relief demanded in the complaint. 


Dated, June 18, 1976 


Deleadsat’s abdeen: Anderson Russell Kill & Olick,P.C. 


i A for Plaintif 
General Recorded Tape Corporation iit aaa esaats 
2525 Lawrence Station Rd. 


Sunnyvale, California Post Ofice Address 


630 Fifth Avenue 
New York, New York 10020 
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Affidavit of Service thas 


ogg aecuac acta i Supreme Court of the State ef New York 

a County of New York - 

ing duly ewer. * i. h Lm went > 

| party to the a ter | Herzog & Straus, a part: ership 

hat on is i™ organized under the laws of 
the State of New YoOrKpy) aria 


agaiast 


pNOrviduUar bw sheer: . 2 ttue caps of ei kh ote ~<a! the GRT Corporation 


ferdent Teena ly. depenent koew the per-on 
. CO) we cerve: 8 pe the person deseribed s+ said Def eadaat 
4 detendani acres a’ te ET ALT 
~aroaation Fummns 
: aa gitar ae ACTION NOT BASED UPON 


oe) eo re Sm CONSUMER CREDIT TRANSACTION 
“a 7 a a oo aaMT 


personaly. deponeat knew said corporat se . . 
series toe ie corparation d-~ cined seid Anderson Russell Kill & Olick, 


sumimens as sad defendant and Anes sad ?.c 
* . . 


4 +t te by . a 
ind.viduai fo ve Mert Atrorney(s) for Pla:at:# 


SusTAOLe by deusering thereat a true cops of ica & Otpce, Post Ornce Address aad Te!. No. 


ong * 
3.0 630 Fifth Avenue 


a person of su.table New York, New York 10020 


age and <.scretion. Said premises ts deten- 
dant’s—aciuai place of busines — due! ing (212) 397-9700 
house—usual piace uf abode—within i :- | ate. 


- . ee DESCRIPTION 
igrixing To by affixing a true copy of each i» the deor of USE MITE eat describes the individual served 
OR, ETC. said premises, which is defendant's — actual tor 3 Cj as follows: sex: CO] mde © female; 
Cc] place of business—dwelling house—usual place Ke , 
4. of abode—within the state. Deponen:t was un f° Whee Shin Lider tL) Under 100 Lhs. 
able. with due diligence to and defendant or ) Bish Shen yuts 3 27) 0 100. 130 Lbs. 
a person of suitable age and discretion, thereat, : ww Skin es? gS BT ISL. 160 Lbs 


: ba 
having called there Rewa Shin CSS -6O" 2 161-200 Lbs 
Hed SNan sera" ' Over 200 Lbs 
7 Black Heir 14-20 Yrs. 
. Prown Hair “S 91-35 Yee. 
Bison Hair 4-3” Yrs. 
am Gray Hair : Ot-53 Vie. 
“> fed Haar ~ Over 65 Yrs. 
“> White Harr 


oath Deponent also enciosed a copy vf same in a . Balhog 
pre postpaid sealed wrapper properly addre-sed to Other ideatitying teatares: 
defendant at defendant's last knewn resilience. 


. C) at 


and deposited said wrapper in—4 port ote - 
ofhersl depository under exclusive care and 
fust-ds oof the United States Peotst Seri ¢ 
within New York “tate. 


oe ean erg cam gan ames 


| BEST COPY AVAILAGLE | 


EXHIBIT A TO PETITION FOR REMOVAL - 
SUMMONS AND COMPLAINT 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 
CO Nee ee ene mee ae aoe ao ae we weer en mre nnn e nna x 
HERZOG & STRAUS, a partnership 

organized pursuant to the laws of 

the State of New York, 


Plaintiff, 
VERIFIED COMPLAINT 


-against- Tndax. “. IY > 
GRT CORPORATION, 


Defendant. 


Plaintiff for its complaint herein alleges: 

1. Plaintiff, Herzog & Straus is a partnership of 
certified public accountants organized under the laws of the State 
of New York. 


2. Upon information and belief, defendant 1s a corpora- 


tion, organized and existing under the laws of the State of 


California. 

FIRST CAUSE OF ACTION 

3. In or about April, 1976, plaintiff entered into a 
business relationship with Arista Records, Inc. ("Arista") to 
perform an audit of the books and records of GRT Music Tapes 
("GRT"), a division of defendant corporacion which manufactures 
music tapes. 

4. Upon information and belief, on October 1, 1974, 
GRT and Bell Records, a division of Capital Pictures Industries, 


Inc., the predecessor company to Arista entered into a contract 


EXHIBIT A TO PETITION FOR REMOVAL- 
SUMMONS AND COMPLAINT 


whereby GRT would manufacture music tapes for Arista in return 
for quarterly royalty payments. The contract also provides 
that a certified public accountant chosen by Arista has the right 
to audit GRT's books and records to determine that proper royalty 
payments are being made. 

5. Pursuant to i*=« contract between Arista and GRT, 
on April 19, 1976, Arista sent a registered letter to GRT 
informing GRT of Arista's intent to audit the books and records 
of GRT. The lette: also gave notice that Arista was authorizing 
piaintiff, Herzog & Straus, to conduct the audit on behalf of 
Arista. 

6. On April 23, 1976, and again on May 11, i976, Ira 
Herzog, on behalf of plaintiff, wrote General Recorded Tape 
Corporation, the defendant herein, requesting that a mitually 
convenient date be set for the audit on behalf of Arista. 

7. Defendant sent a letter dated May 10, 1976 to 
plaintiff which stated in rel-vant part: 

“GRT Corporation will not allow your 

firm access co confidential records that 

would be necessary for you to conduct such an 

audit. I have notified Arista and Fublishers 

Licensing of GRT's position and assume they 

will be making alternative arrangements." 

(emphasis added) 


8. On May 12, 1976, Arista informed plaintiff that unless 


plaintiff resolves its disputes with defendant within 90 days, 


Arista will have no choice but to terminate its business relationship 


with plaintiff. 


EXHIBIT A TO PETITION FOR REMOVAL - 
SUMMONS AND COMPLAINT 
9. The defendant's sole purpose in refusing to allow 


plaintiff to examine GRT's books and records is to compel 

Arista to retain other auditors and thereby maliciously destroy 
plaintiff's professional business relationships with its clients 
and its status in the industry. 

10. Such malicious interference by defendant was done 
with the sole purpose of causing injury to plaintiff and cannot, 
in any way, inure to the benefit of or create a profit for 
GRT and the defendant. 

ll. Had plaintiff performed the audit for Arista, 
they would have received more than $10,000 in auditing fees. 

SECOND CAUSE OF ACTION 

12. Repeats and realleces paragraphs 1 through 10 with 
the same force and effect as if set forth herein. 

13. In or about July, 1974, plaintiff entered into a 
business relationship with Publishers Licensing Corporation 
("Publishers") to perform au.iting services for Publishers. 

14. GRT is licensed to produce tapes of songs owned by 
Publishers’ clients in return for the payment of royalties. 

15. Publishers is an agent for publishers of songs and 
it is the custom in the industry to allow audits to be performed 
on behalf of such agents for publishers, to determine whether 
proper royalties are being paid to the publishers. 


16. Plaintiff has been requested by Publishers to perform 


an audit of the books and records of GRT on behalf of Publishers. 


EXHIBIT A TO PETITION FOR REMOVAL - 
SUMMONS AND COMPLAINT 
17. Plaintiff has previously performed audits of GRT's 
books and records on behalf of Publishers. 


18. By letter dated April 23, 1976, plaintiff sent a 


letter to ¢efendant stating that plaintiff had been requested 


to perform an audit of GRT's books and pecouis on behalf of 
Publishers and requested that arrangements be made for such audit 
on a mutually convenient date. 

19. By letter dated May 10, 1976, defendant refused to 
allow plaintiff to audit GRT on behalf of Publishers. 

20. Publishers informed plaintiff that unless plaintiff 
resolves its dispute with plaintiff, Publishers will have ne 
choice but to terminate its business relationship with pican .€. 

21. The defendant's sole purpose of refusing to aisow 
plainziff to examine GRT's. books and records is to compel 
Publishers to retain other auditors and thereby to maliciously 
destroy plaintiff's professional business relationships with 
its clients and its Seatus in the industry. 

22. Such malicious interference by defendant is done 
with the sole purpose of causing injury to plaintiff and cannot, 
in any way, inure to the benefit of or create a profit for GRT 
and the defendant. 

23. Had plaintiff performed the audit for Publishers, 
it would have received more than $10,000 in auditing fees. 

THIRD CAUSE OF ACTION 

24. Repeats and realleges paragraphs 1 through 10 and 
13 through 22 with the same force and effect as if set forth 


herein. 


EXHIBIT A TO PETITION FOR REMOVAL - 
SUMMONS AND COMPLAINT 


25. In or about July, 1974, plaintiff entered into 


a business relationship with Chrysalis Music Corporation 


("Chrysalis") to perform auditing services for Chrysalis. 


26. GRT is licensed to publish songs owned by Chrysalis 
in return for the payment of royalties. 

27. Chrysalis is a publisier of songs and it is the 
custom in the industry to ailow audits to be performed on behalf 
of publishers to determine whether proper royalties are being 
paid to publishers. 

28. Plaintiff has been requested by Chrysalis to perform 
an audit of the books and records of GRT on behalf of Chrysalis. 

29. Plaintiff has previously performed audits of GRT's 
books and recdrde on behalf of Chrysalis. | 

30. Ira Herzog, a partner in plaintiff, is Secretary 
and Treasurer of Chrysalis. 

31. By letter dated April 23, 1976, plaintiff sent 
a letter to defendant stating that plaintiff had been requested 
to perform an audit of GRT's books and records on behalf cf 
Chrysalis and requested that arrangements be made for such 
audit on a mutually convenient date. 

32. Defendant has not responded to the request to permi: 
plaintiff to perform the audit on behalf of Cirysa is. However, 
by letter dated May 10, 1976, defendant has refused plaintiff 
access to GRT's books and records necessary to perform audits 
making ‘t+ a1possible for plaintiff to perform the audit on behalf 


of Chrysalis as well as Arista and Publishers. 


EXHIBIT A TO PETITION FOR REMOVAL- 
SUMMONS AND COMPLAINT 
33. As a result of defendant's refusal to permit access 
to GRT's books and records, Ira Her20g, as Secretary and Treasurer 
“of Chrysalis, will have no recourse but to fire his own accounting 
‘firm, the plaintiff herein. 

34. The defendant's sole purpose of refusing to allow 
‘plaintiff to examine GRT's books and records is to compel 
oneveatis to retain other auditors and thereby to maliciously 
destroy plaintiff's professional business relationship and its 
status in the industry. 

35. Such malicious interference by defendant is done 
with the sole purpose of causing injury to plaintiff and cannot, 
in any way, inure to the benefit of or create a profit for GRT 
and the defendant. | 

36. Had plaintiff performed the audit for Chrysaiis, 
it would have received more than $10,000 in auditing fees. 

FOURTH CAUSE OF A_iiON 

37. Repeats and realleges paragraphs 1 through 
10, 13 through 22 and 25 through 35 with the same force and effect 
as if set torth herein. 

38. Plaintit‘‘s primary posinasei as the auditing of 
various companies of the music industry in order to insure that 
royalty payments that are required to be made to plaintiff's 
clients pursuant to contracts have been properly calculated. 

39. By embarking on a course of conduct to prevent 


plaintiff from performing work for its clients and by engeging 


in acts and practices which have damaged plaintiff in its business, 


EXHIBIT A TO PETITION FOR REMOVAL - 


SUMMONS AND COMPLAINT 


plaintiff has sustained losses 


and will suffer the loss of 


a substantial portion of its present clientele and the loss 


of potential business. 


WHEREFORE, plaintiff requests relief as follows: 


1. With respect to the 
compensatory damages. 

2. With respect to the 
compensatory damages. 

3. With respect to the 
compensatory damages. 

4. With respect to the 
compensatory damages. 


5. With respect to the 


acts and practices were willful, 


first cause of action, $10,000 


second cause of action $10,000 


third cause of action, $10,000 


fourth cause of action, $100,000 


complaint, because defendant's 


deliberate, intentional, reckless 


and malicious, $500,000 in punitive dagages. 


6. With respect to the 


complaint, a preliminary and 


permanent injunction enjoining defendant from (a) interfering 


with the business relationship between plaintiff and its clients 


and (b) enjoining defendant from refusing to allow plaintiff 


access t2» the books and records 


of GRT for the purpose of auditing 


such books and records on behalf of plaintiff's clients. 


Respectfully submitted, 


ANDERSON RUSSELL KILL & OLICK, P.C. 
Attorneys for Plaintiff 

630 Fifth Avenue 

New York, New York 10020 

(212) 397-9700 
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VERIFICATION 


STATE OF NEW YORK ) 
) ss.: 

COUNTY OF NEW YORK) 

IRA HERZOG, being duly sworn, deposes and says that he 
is a partner in Herzog & Straus, that he has read and knows 
the contents of the foregoing complaint, dated June 18, 1976; 
and knows the contents thereof and that the same are true of 
his own knowledge, except as to the matters therein stated to be 


alleged on information and belier, and as to those matters he 


believes them to be true. 


Sworn to before me 
. WB 
[¢ day of June, 


SK 


ay 


ro" 8. KELINER 


pow 


RRR ARI EIDE TI, UIE 
. Fe RE ROOIEESS RCT RE SP MLN A EORTC ee OE Ee 
in enc ONAN RUAN ere rem 


& 


o~ ~~ 


EXHIBIT A TO PETITION FOR REMOVAL - 
SUMMONS AND COMPLAINT 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 


HERZOG & STRAUS, 4 partnership 
organized pursuant to the laws ' 
of the State of New York, : AFFIDAVIT OF SERVICE 
Plaintiff, : Index No. 11237/76 
-against- 
GRT CORPORATION, 


Defendant. 


STATE OF NEW YORK ) 
) ss.: 

COUNTY OF NEW YORK) 
ALAN DEMOVSKY, being duly swo.n, deposes and says: he is | 
employed by the law firm of Anderson Russell Kill & Olick, P.C.; 


is over the age of 18 years; is not a party to this action; and 


is a licensed New York City Process Server, License No. 728303. 


A On the 18th day of June, 1976, at approximately 
4:00 p.m., deponent served a true copy of an Order To Show Cause 
For Preliminary Injunction Without A Temporary Restraining Order, 
Summons and Verified Complaint, annexed hereto, upon Corporate 
Trust Company at 277 Park Avenue, New York, New York 10017, by 
personally delivering to and leaving same with Virginia Colvell, 
Assistant Secretary of the Corporate Trust Company. Corporate 
Trust Company is a registered agent authorized to accept service 
for GRT Corporation. Ms. Colvell is authorized to accept service. 
Ms. Colvell is a white female, approximately 55 years of age, 


150 lbs., 5'3", blond hair and wears glasses. 


EXHIBIT A TO PETITION FOR REMOVAL - 
SUMMONS AND COMPLAINT 


2 On the 18th day of June, 1976, at approximately 


4:20 p.m., deponent served a true copy of an Order To Show Cause 
For Preliminary Injunction Without A Temporary Restraining Order, 
Summons and Verified Complaint by personally delivering to and 
leaving same with the law firm of Arrow, Silverman & Parcher, 
P.C., at 137u Avenue of the Americas, New York, New York, leaving 


same with a person of suitab ard discretion. 


ALAN DEMOVSKY 


Sworn to before me this 


tA 


b) dgy of June, 1976. 


. ww VYark 


2 : Saomes 
Gaplim sterecm 50, 19 are 
\ 
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EXHIBIT B TO PETITION FOR REMOVAL - 
ORDER TO SHOW CAUSE SIGNED JUNE 18, 1976 


At a Special Term, Part II of the 
Supreme Court of the State of New York, 
Held in and for the County of New York 
at 60 Centre Street on the R day of 
June, 1976 


PRESENT: Honorable 


Justice 


vieQ C. 12.1¢@20 BOUND 


x 
HERZOG & STRAUS, a partnership 

organized pursuant to the laws of 

the STate of New York, 


Plaintiff, 


ORDER TO SHOW CAUSE FOR 
: PRELIMINARY INJUNCTION 
-against- WITHOUT A TEMPORARY 


RESTRAINING ORDER 


Index No. |] 23] | I 


GRT CORPORATION, 


Defendant. 


Upon the summons and complaint herein, verified the 18th 
day of June, 1976 and the affidavit of Ira Herzog, Sworn to on 
18th day of June, 1976, and sufficient reason appearing therefor, 
it is hereby on motion of Anderson Russell KI1ll & Olick, P.C., 
attorneys for plaintiff herein 

ORDERED, that the defendant or its attorneys show cause 
before this Court at a Special Term, Part I. tnereof, to be 
held at the County Courthouse, located at 60 Centre Street 
on June 24, 1976 at % WO o'clock in theFare noon of chat day. or 


as soon thereafter as counsel can be heard, why a preliminary 


f~ 


EXHIBIT B TO PETITION FOR REMOVAL - 
ORDER TO SHOW CAUSE SIGNED JUr~ 18, 1976 


injunction should not issue herein enjoining the defendant, its 
agents, servants, employees and attorneys, pending the determination 
of this action, from in any manner, either directly or indirectly; 
1. Interfering, in any manner whatsoever, with the 
' business relationships existing petween plaintiff.and Arista 
Record’, Inc., Publishers Licensing Corporation, Chrysalis Music 
' Corporation and any other present or future clients of plaintiff; 
2. Preventing plaintiff from auditing the books and 
records of the defendant and any of its divisions; and it is 
- further 
ORDERED that service of a copy of this Order, together 
with the papers upon which it is based, uponjdefendant 
isel, Arrews-siiveunen-t—Parchery-#:0——1310_Avenus fe) 


10n Trust Company 
New Y defendant's registere agent 


on or before 5:00 p.m. on June 2l, 


Sy 


: 
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EXHIBIT B TO PETITION FOR REMOVAL - 
AFFIDAVIT OF IRA HERZOG IN SUPPORT OF ORDER TO SHOW 
CAUSE FOR PRELIMINARY INJUNCTION SWORN TO JUNE 18, 1976 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF — YORK 


Herzog & Straus, a partnership 
organized under the laws of the Affidavit in Support 
State of New York, : ef Order to Show Cause 
for Preliminary 
Plaintiff, : Injunction 
-against- 
Index No. 
GRT Corporation, 


Defendant. 


STATE OF NEW YORK ) 
)ss.: 
COUNTY OF NEW YORK) 

IRA HERZOG, being duly sworn, deposes and says: 

1. I ama partner of the certified public accounting 
firm of Herzog & Straus, plaintiff in this action. 

2. I am fully familiar with the facts alleged in the 
complaint which I have verified in my capacity as a partner of 
Herzog & Straus and incorporate herein the allegations set forth 
in such complaint. 

3. Plaintiff's primary business 1s the auditing, on 
behalf of its clients, of books and recerds of various companies 
in the music industry in order to insure that royalty payments 
that are required to be made to plaintiff's clients pursuant to 


contracts have been properly calculated and paid. 


“~~ 
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4. It is my information and belief that on October 1, 
1974, Bell Records, a division of Columbia Pictures Industries 
Inc., the predecessor company of Arista Records, Inc. (“Arista”) 


entered into a contract with GRT Music Tapes ("GRT"), a division 


Of GRT Corporation, which provided that GRT would manufacture 


‘tapes of various records produced by Arista. I understand that 
‘guch contract provided that Arista could request that an audit be 
“conducted of GRT's books and records by a certified public accoun- 
tant chosen by Arista to determine whether proper royalties were 
_being paid to Arista. In or about April, 1976 plaintiff was 
‘requested by Arista to conduct an audit of the books a.‘ -:cords of 
GRT. 

5. On April 19, 1976, Aaron W. Levy, the Financial Vice- 
President of Arista, sent a registered letter to GRT requesting 
an audit of the books and records of GRT pursuant to the October l, 
1974 contract. A copy of the letter is attached as Exhibit A 
hereto. 

6. On April 23, 1976, plaintiff sent a letter to Mr. Tom 
Bonetti, Executive Vice President of the defendant, requesting that 
Mr. Bonetti contact plaintiff in order that a mutually convenient 
date could be arranged for the audit of GRT's books and records 
on behalf of Arista. In addition, the letter requested that an 
audit be arranged for two other companies, Publishers Licensing 


Corporation ("Publishers") and Chrysalis Music Corporation 
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("Chrysalis"). A copy of the April 23, 1976 letter is attached as 


Exhibit B hereto. 


¢ Since the plaintiff, Arista, Publishers and Chrysalis 


had not received any written response from defendant, on May llth 
plaintiff sent another letter to Mr. Bonetti again requesting that 
a mutually acceptable audit date be arranged. for the three afore- 
mentioned companies. A copy of the May 1l, 1976 letter is attached 
as Exhibit C hereto. 

8. Subsequent to mailing the May llth letter, plaintiff 
received a letter from the defendant dated Hay 10, 1976 acknowledg- 
ing receipt of the April 23rd letter requesting the audit dates 
for Arista and Publishers. The letter further states that the 
defendant will not allow plaintiff access to the records necessary 
to perform such audits. The letter gces on to state that Arista 
and Publishers are free to make “alternative arrangements". I 
believe that GRT intended by such statement to advise plaintiff 
and its clients that any accounting firm other than plaintiff 
would be allowed the access necessary to perform the audits. For 
some reason the May 10th letter fails to respond to the request of 
the third corporation, Chrysalis, of which I am Secretary-Treasurer. 
A copy of the May 10, 1976 letter is attached as Exhibit D hereto. 

9. It as clear from the May 10th letter that the 
defendant recognizes the rights of the thre» above-named companies 


to have audits performed on their behalf. The defendant's 


ag’ 
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refusal to allow plaintiff to conduct audits as requested was 
arbitrary and capricious and has damaged and will irreparably 
injure plaintiff's business and interfere with its business re- 
lationships unless enjoined. 

10. There is ws conceivable justification for defendant's 
refusal to allow plaintiff to audit GRT's books and records. On 
‘the contrary, it clearly appears that defendant's refusal to allow 
access to GRT's books and records results from plaintiff's 
success as a result of previous audits of defendant and its 


divisions in uncovering massive underpayments of royalties owed 


to plaintiff's clien For example: 


a. . 3, I was retained by Westbound Records, 
Inc. to perform an audit of Chess-Janus Records, Inc., 
("Chess"), a company owned by GRT Corporation. The 
audit was a simil.r type of audit as now being requested 
by Arista. The audit on behalf of Westbound Records, 
Inc. and its affiliated publishers (“Westbound") was 
completed in late 1973 and uncovered a massive under- 
reporting of royalties owec to Westbound Records, Inc. 
by Chess. I understand that, as a result of such audit 
and updates of such audit and subsequent negotiations, 
GRT and Chess eventually paid or has agreed to pay 
Westbound approximately $500,000. 

b. In late 1974, plaintiff audited GRT on 
behalf of a number of clients including Publishers and 
Chrysalis. GRT eventually paid plaintiff's clients 1n 


sums ranging from $10,000 to $200,000. 
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c. Additionally, in early 1975, plaintiff 


performed an 2udit on behalf of 20th Century Records, Inc. 

on another division of detendant, GRT of Canada, Ltd. 

That audit also uncovered a significant under-reporting of 
royalties amounting to 20% to 25% of the total royalties 

that should have been paid to 20th Century Records, Inc. I 
understand that this claim also was settled for a substantial 
payment to plaintiff's client. 

ll. Apparently, defendant, perturbed that plaintiff 
was cutting into defendants profits by forcing defendant to 
fulfill its royalty obligations embarked on a concerted effort to 
destroy plaintiff's business by preventing it from auditing 
defendant and its various divisions. 

12. In July 1974, another client of plaintiff, American 
Mechanical Rights Agency requested plaintiff to do an audit of 
defendant in order to determine that royalities due and owing to 
various clients of American Mechanical Rights Agency were properly 
being paid by the defendant. On or about July 12, 1974, Rosalie 
Miller, President of American Mechanical Rights Agency, received 
a call from a representative of defendant questioning the need for 
an audit of defendant. That representative further stated that 
if Ms. Miller decided that an audit was necessary, she should 
not use plaintiff. The representative failed to dissuade Ms. 


Miller and plaintiff performed the audit. 
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13. Having been unable to persuade plaintiff's 
clients to voluntarilly discontinue using plaintiff's services, 
|| defendant adopted the arbitrary and capricious practice of 
categorically refusing to allow plaintiff access to its books 
|and records. In view of the fact that plaintiff's primary 
‘business is auditing various segments of the music industry, the 
intentional interference by defendant with the business relation- 
ships between plaintiff and its clients and potential clients 
has gravely damaged p)sintiff and if allowed to continue will 
jeopardize the very existence of plaintiff. 

14. Indeed, the consequences of defendant's actions 
described above are coming to fruition. Within the last two 
weeks plaintiff has received a telephone call from Mr. Aaron Levy, 
Financial Vice President of Arista. In essence, I was told that 
unless plaintiff could resclve its differences with defendant, 
Arista would have no other choice than to retain new accountants 
to perform the audit. 

15. Similarly, a representative of Publishers, Mr. 

Phil Kurnit, has also contacted me and informed me that Publishers 
would also have to retain new auditors to perform the work pre- 
viously done by plaintiff if plaintiff's differences with defendant 


were not resolved. 


16. Finally, I have been put in the impossible position 


of having to fire plaintiff from doing the audit work for Chyrsalis 


of which I am Secretary - Treasurer as well as auditor. There is 


24-a 
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no justifiable reason why I should be required to hire new 
auditor: to perform the audit on behalf of Chrysalis. 


17. The damages to plaintiff. as a result of defendait's 
é 


‘conduct is immediate and substantial. If continued, plaintifé 


necessarily will lose a major portion of its clients and will 


‘suffer irreparable injuxy not compensable by any monetary 


recovery. On the other hand, there will be no injury or prejudice 


to defendaut if it. is required to allow plaintiff to perform 


audits since defendant recognizes that it must allow audits of 


“its books for the purpose of determining the accuracy of royalty 


payments made to plaintiff's clients. 


18. No previous application for the relief sought 
herein has been made. The reason this application is made by 
way of Order to Show Cause is that plaintiff requires immediate 
intervention by the Court because of the interference by 
defendant with plaintiff's daily operations and the imminent 
firing of plaintiff by its clients. 

WHEREFORE, it is respectfully requestei that defendant 
be enjoined from interferring with the business relationships 
existing betwee) plaintiff and Arista, Publishers and Chrysalis 
and, further, that defendant be enjoined from preventing plaintiff 


from auditing the books and records of GRT. 


Sworn to before me this 
ty” day of June, 1976. 
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REGISTERED MAIL - RETURN 


April 19, 1976 


GRT Music Tapes ; 

A division of GRT Corporation 
1286 No. Lawrence Station Road 
Sunnyvaie, California 94086 


Gentlemen: 


In accordance with our normal business policies 
and, pursuant to paragraph 7.(b) of the agreement between GRT 
Music Tapes, a division of GRT Corporation, and Arista Records, 
Inc., successor in interest to Bell Records, a.division of 
Columbia Pictures Industries, iInc., dated October l, 1974, we 


hereby notify you of our intent to audit the pooks and records 
of GRT Music Tapes. 


Please accept this letter as evidence of our authorization 
to the firm of Herzog & Straus, of 75 East 55th Street, New York, 
New York 10022, to represent us in conducting said audit. AS per 
the provisions of paragraph 7.(b), we warrant that the audit will 
be conducted by a certified public accountant, who will not be 
employed on a contingent fee basis. 


You will be contacted by a member of Herzog & Straus, 


who will arrange a mutually convenient time to conduct their 
audit. I am sure you will afford them every cooperation. 


Very truly yours, 


ARISTA RECORDS, INC. 
/ = . 
pee 
Aaron W. Levy 
Financial Vice Presiaent 


AWL: £1 
cc: i. Goldman 
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Menzog ks Straus 
Corified Pub lee Lecountants 


75 EAST 55tn STREET 
NEW YORK. NEW YORK 10022 
(212) 751-4650 


April 23, 1976 


Mr. Tom Bonnett. 

General Recorded Tape Corporation 
2525 Lawrence Station Rd. 
Sunnyvale, California 


Dear Mr. Bonnetti, 

We have been requested by the companies listed below 
to audit your books and records with reference to royalty 
statements submitted to them by G.R.T. 

1. Arista Records 

2. Publishers Licensing Corporation 


3. Chrysalis Music Corporation 


Will you please contact me so that a mutually agreeable 
audit date may be arranged. 


Very truly yours, 


IH/rv 


cc.: Aaron Levy 
Phil Kurnit 


EXHIBIT B 
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May 10, 1976 


Herzog & Strauss 
' 75 East 55th Street 
New York; N.Y. 10022 


Dear Mr. Herzog: 


I am in receipt of your April 23rd letter 
which requests audit cates for Arista Records 
and Publishers Licensing Corp. 


GRT Corporation will not allow your firm 
access to confidential records that would 

be necessary for you to conduct such an 
audit. I have notified Arista and Publishers 
Licensing of GRT's position and assume they 
will be making alternative arrangements. 


Cordially, 


=- 


, Hg ‘ yh Ss 


Tom Bonetti 
Executive Vice President 


TB/l1s 


CC: Mr. Aaron Levy, Arista Records 
Mr. Phil Kurnit, Publishers Licensing 
Mr. Allen Arrow 
Mr. Alan Bayley 


EXHIBIT D 
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AFFIDAVIT OF LEONARD WARE IN OPPOSITION TO APPLICATION FOR 
PRELIMINARY INJUNCTION, SWORN TO JUNE 23, 1976 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 


HERZOG & STRAUS, a partnership 
organized pursuant to the laws of 
the State of New York, 


Index No. 11237/76 


Plaintiff, 
-against- AFFIDAVIT 
GRT CORPORATION, 


Defendant. 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


STATE CF NEW YORK 


COUNTY OF NEW YORK 


LEONARD WARE, being duly sworn, deposes and says: 

1. 1 aman attorney at law licensed to practice in 
the State of California. I am a member of the firm of Ware, 
Fletcher & Freidenrich, located at 525 University Avenue, Palo 
Alto, California 994301. My firm acts as general counsel to 
GRT Corporation (hereinafter "GpT") and I personaly am a director 
and the corpcrate secretary of GRT. Accordingly, I am familiar 
with the facts and circumstances relating to the instant 
application. 

2 his effidavit is submitted in opposition to the 
appl:caticn of plaintiff for a preliminary injunction enjoining 
GRT, its agents, servants, employees and attorneys, pending the 
determination cf this action, ‘rom in any manner, either cirectly 


ox indirectly: 


en 
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a) interfering in any manner whatsoever, with the busi- 
ness relationships existing between plaintiff and Arista 
Records, Inc., Publishers Licensing Corporation, Chrysalis 
Music Corporation and any other present or future clients of 
plaintiff, and 

b) preventing plaintiff from auditing the books and 


records of the defendant and any of its divisions. 


THE FACTS 

3. Plaintiff is an accounting firm which seeks to 
preserve and secure fees by auditing GRT's books and records on 
behalf of third parties. The third parties to which plaintiff 
refers either have contracted with GRT to manufacture, sell and 
distribute pre-recorded magnetic tapes of master recordings 
embodying the performances of recording artists signed to 
contracts with third parties or have issued GRT mechanical 
licenses entitling GRT to sell pre-recorded tapes embodying the 
performances of musical compositions tc which such companies 
hold the copyright. Fach of the agreements contain a provision 
which cntitles the contracting companies to audit the books and 
records of GRT for purposes of verifying royalty payments paid 
and to be paid by GRT. None of such contracts contains any 
provision denominatsng plaintiff as the party to conduct the 
audit; nor is p! intiff a third party beneficiary to any such 


contract. 
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4. With respect to all three of the contracting com- 
panies referred to in the complaint, GRT has communicated its 
desire that the audit be conducted by a certified public acccunting 
firm other than plaintiff; the reasons therefor originate in past 
audits conducted by plaintiff which have caused GRT grave con- 
cern with respect to the business and accounting practices of 
plaintiff. GRT therefore believes that its preference, when 
possible, to have reputable accounting firms other than plaintiff 
audit its books and records on behalf of third parties, is 
entirely justified. 

5. GRT has no intention of dishonoring its contractual 


audit obligations to third parties and is prepared to open its 


bocks and records whenever it is contractually obliged to do so. 


it must be emphasized, however, that to date no company has 
complained to GRT or to this Court regarding GRT's opposition to 
plaintiff's conducting audits of its books and records on behalf 
of others. On the contrary, as plaintiff concedes in paragraphs 
8 and 20 of the complaint and in paragraphs 14 and 15 of the 
Herzog affidavit, contracting companies are apparently willing 
to utilize the services of others for such purpose. 

6. Plaintiff's application is two-fold. In essence 


it seeks 


ily Pl RS A 
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4. With respect to all three of the contracting com- 
panies referred to in the complaint, GRT has communicated its 
desire that the audit be conducted by a certified public accounting 
firm other than plaintiff; the reasons therefor originate in past 
audits conducted by plaintiff which have caused GRT grave con- 
cern with respect to the business and accounting practices of 
plaintiff. GRT therefore believes that its preference, when 
possible, to have reputable accounting firms other than plaintiff 
audit its books and records on behalf of third parties, is 
entirely justified. 

5. GRT has no intention of dishonoring its contractual 
audit obligations to third parties and is prepared to open its 
bocks and records whenever it is contractually obliged to do so. 


It must be emphasized, however, that to date no company has 


complained to GRT or to this Court regarding GRT's opposition to 


plaintiff's conducting audits of its books and records on behalf 
of others. On the contrary, as plaintiff concedes in paragraphs 
8 and 20 of the complaint and in paragraphs 14 and 15 of the 
contracting companies are apparently willing 
to utilize the services of others for such purpose. 
6. Plaintiff's application is two-fold. In essence 


it seeks: 
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a) to restrict GRT's right to discuss 1ts preference 
for the selection of accountants other than plaintiff to audit 
its books and records in advance of a judicial determination 
that it is doing so wrongly; and 

b) an order compelling GRT in the absence of litigation 
or even a complaint by the real parties in interest to permit 
plaintiff to audit its books and records on behalf of third 
parties. 

Nowhere in plaintiff's complaint is it alleged that 
there is no adequate zemedy at law and it would appear that 
since plaintiff's grievance is fully compensable by a monetary 
recovery in the event of success after trial that there is no 
equitable basis for the instant application. In any event, for 
constitutional and jurisdictional reasons, the application 


should fail on the law as well as on the equities. 


THE LAW 


First Part of Plaintiff's Application 


7. Although the first part of plaintiff's application 


is broad and vague, it is apparent that plaintiff is requesting 


this Court to order a prior restraint on the free speech of GRT 


~~ 
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and its representatives and thereby infringe on liberties 
guaranteed by the First Amendment to the Constitution of the 
United States. Regardless of the truth or falsity of plaintiff's 
allegations and the justification or lack thereof for defendant's 
conduct, all of which will be determined at a trial, the po- 
tential resultant adverse effect on plaintiff's business, 

if proven, cculd be compensated monetarily and it is incon~ 
ceivable that the facts and circumstances alleged herein would 


result in this Court granting such a drastic remedy. 


‘ 


Second Part of Plaintiff's Application 


8. The second part of plaintiff's application seeks 
the enforcement of a right, i.e. the right to conduct the audit 
of GRT's books and records. Yet, the right to an audit derives 
from a contract to which plaintiff is admittedly not a party 
and the language of which entitles the contracting party, not 
plaintiff, to designate any auditor it may choose to perform 
the audit. Not being a party to the agreement nor a third 
party beneficiary thereof, plaintiff has no standing in law or 
equity to seek this relief because it is not a real] party in 
interest and has failed to establish jurisdiction to entertain 
this part of the application. 

9. Ironically, the real parties in interest with 
respect to audit rights all apres willing to abide by GRT's 
preferences and are not .ceking the relicf to which plaintiff 


without standing, claims to be entitled. 
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ADEQUACY OF LEGAL REMEDIES 

10. This motion by plaintiff is nothing more than an 
attempt to salvage fees for services which it hopes to render. 
Plaintiff claims that it will lose $30,000 in fees if it is not 
permitted to audit the books and records of GRT with respect to 
known potential clients and claims that the result of GRT's 
activities will damage it to an extent of an additional $100,000. 
In addition, plaintiff seeks $500,000 in punitive damages. It 
is inconceivable in the face of these claims for monetary relief 
that any claim could be made that plaintiff is without an adequate 
remedy of law. In any event, this Court has consistently re- 
sponded to claims similar to plaintiff's by awarding money 
damages after trial in the event plaintiff prevails on the 
merits and not by acquicsing to an application for the drastic 


remedy of a preliminary injunction. 


PROBABILITY OF SUCCESS 
ll. For the constitutional and jurisdictional reasons 
set forth above, and the applicable points of law set forth in 
the memorandum filed simultaneously herewith, plaintiff has 
little chance of convincing a court after trial to issue a 
permanent injunction wholly apart from the monetary relief which 


plaintiff seeks in its complaint. 
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BALANCING OF THE EQUITIES 

12. GRT believes that it has dune nothing actionable 
by indicating to contracting parties its preference for the 
employment of auditors other than the plaintiff for the purpose 
of examining GRT's books and records. It is also convinced that 
the reasons fo. such preference are wholly justifiable as a 
result of past experiences with the plaintiff. GRT fears that 
the disclosure cf its business records to plaintiff will 
damage GRT's relationships with auditing parties and others,and 
that such damage may not be quantifiable monetarily. 

13. If the plaintiff's application for relief were 
to be granted, GRT's ability to litigate the -rits of its 
position will be effectively precluded. Stated otherwise, if 
the audits sought by plaintiff are accomplished by means of the 
injunction sought in this proceeding, the seve.al defenses to 
plaintiff's claim of right to conduct such audits, all of 
which are believed to be meritorious, will be lost forever. 

14. On plaintiff's side, it is already demonstrated 
that it can qmnntify its alleged monetary damages and that it 


therefore has adequate remedies at law. 
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CONCLUSION 
For all of the reasons set forth above, it is respect~- 
fully requested that the application of the plaintiff for a 


preliminary injunction be denied in its entiret 


EONARD WARE 


Sworn to before me this 
23rd day of , L976, 
29 
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! UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
nae cicmeaee ie nana int ts ete te nana wt tn oS 
HERZOG 6&6 STRAUSS, a partnership, 


Plain’ iff, 


Civ. 2790 


Defendant. 
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HON. WHITMAN KNAPP, District Judge. 


New York, New York 
June 28, 1976 - 2:00 p.m. 


Appearances: 
ANDERSON, RUSSELL,KILL & OLICK, P.C., 
Attorneys for Plaintiff, 


By: JEROLD OSHINSKY, Esq., and 
LEON B. KELLNER, Esq., of Counsel. 


L. PETER PARCHER, Esq., 
Attorney for Defendant. 
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bbrch 

(In open court) 

TH CLEXK: Herzog & Strauss, a partnership, 
v. GRT Corpora*ion, a hearing for an order to show 
cause. 

MR. OSHINSKY: We recresent the plaintiff. 
My name is Jerold Oshinsky. I'm a member of Anderson, 
Russell, Kill & Olick, and I'm here with my colleague, 
Leon B. Kellner, on behalf of the plaintiff, Herzog & 
Strauss, a certified public accounting firm. 

The defendant record company, GRT, is represente 
by Mr. Peter Parcher. 

THE COURT: You are asking for a preliminary 
injunction? 

MR. OSHINSKY: That's correct. 

THE COURT: Before we start that, I'd like 
to explore with you whether you have a cause of action at 
all. 

Your complaint sets forth the causes of 
action ali right because it says that for the sole =. “pose 


of injuring the plaintiff, and for no other pur ©3e, it 


says in effect that the defendant has taken his action of 


refusing to let plaintiff into his premises. 
Your affidavit in support of your motion for 


‘ 


preliminary injunction postulates the theory that the 
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reason plaintiff is doing that -- defendant, I‘m sorry -- 
the reason defendant is taking this action is to protect 
itself from your expertise, is what it says in substance. 

You say that the reason you postulate the 
defendant is taking his action is because you have found 
derelictions in other similar operations, and that they 
are afraid you are going to find derelictions in his 
operations. 

If that is true, you have no reason for a 
cause of action. The only way you can sustain that 
cause of action is to prove the sole purpose of the defen- 
dant in taking his action is to hurt you, that he has 
no self-interest of his own that he is serving. 

Obviously, the desire to keep you from 
finding out he is a crook is not a motivation to hurt you, 
but a motivation to protect himself; then you have no cause 


of action. 


MR. OSHINSKY: He has no legal basis -- 


THE COURT: That's neither here nor there. 

MR. OSHINSKY: -- for keeping this plaintiff 
accounting firm off of his premises. 

THE COURT: A prima facie tort under New York 
law, by which we are bound, is made out only if his 


motive is solely to injurey you and not to protect himself. 
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MR. OSHINSKY: I don't profess to be an 
expert in the doctrine of prima facie tort, but -~- 

THE COURT: That is what you are saying. 

MR. OSHINSKY: The theory as we explain in 
the memorandum that we delivered to chambers this morning 
in support of the theory underlying the plaintiff's 
cause of action, the theory of our case is interference 
with advantageous business relationships between this 
plaintiff accounting firm and its clients. 

THE COURT: The oniy way you can establish 
that theory is to show that it was malicious. 

MR. OSHINSKY: We establish a prima face 
cause of action, your Honor, under our concept of the 
iaw, by showing the interference. 

The New York cases, aS we read them, impose 
a burden of justification of the interference on the 
defendant. 

THE COURT: It doesn't have to be justification 
in the sense it has to be morally right. On the contrary, 
it can be morally wr.1g. All that needs to be shown is 
that it is a selfisn «wotive, and not a motive merely to 
injure you. 


MR. OSHINSKY: As I understand the law, your 


Honor, the justification cannot be an unlawful justification, 
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and in this case the justification is totally unlawful 
as we understand the law. 

THE COURT: That is not true. 

MR. OSHINSKY: If I might, let me read one 
quotation which I think is characteristic of a myriad 
of similar authority. This is set forth at page 8 
in our memorandum, and it's from a New York State 
authority. 

The name of the case is Tappan Motors, where 
there was interference. 

That's one of the famous lemon cases where 


a man bought a car from a dealer. The car was a lemon. 


He parked the lemon in front of the dealer's facility 


with a lemon hanging from the license plate, trying to 
disparase the plaintiff's business. 

THE COURT: What benefit was he trying to 
get for himself from that conduct? 

MR. OSHINSKY: I don't know. 

The theory that the Court espoused in that 
case, your Honor, is very plain and very appropriate here. 

The Court said, and I quote, "The right 
to carry on lawful business without obstruction is a 
property right, and acts committed without just cause or 


excuse, without just cause or excuse, which interfere 
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with the carrying on of plaintiff's business or destroy 
its custom, its credit, or its profits, do an irreparable 
injury and thus authorizes the issuance of an injunction." 

The key is “just cause or excuse,” and there 
is no just cause or excuse here. 

THE COURT: You can't read that sentence 
that way. “Just cause" doesn't mean cause you and I 
would think is just. All it means is legitimate, in 
the sense that it's for his own self-interest. He is 
acting exclusively for his own self-interest. He doesn't 
want you to prove that he is a crook. 

I don't have to pass on that now. For the 
present purposes, we assume he is a crook. 

MR. OSHINSKY: In the famous American Tobacco 
Advanced Music case where American Tobacco was sponsoring 
the Hit Parade program, and the plaintiff was either the 
publishere or the performer of songs which they claimed 
were improperly being kept off the Hit Parade progr 
they contended that the songs should not have been kept 
off, should have been played as part of the Top Ten records 
of the era. 


In that context, the New York Court of 


Appeals held, and I quote from 296 N.Y., page 83, “Thus, 


in sum and substance, the second cause of action constitutes 
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a statement to this effect. The defendants are wantonly 
causing damage to the plaintiff by a system of conduct 
on their part which warrants an inference chat they intend 
harm of that type.” 

So read, the cause of action is, we think, 
adequate in the auspices of plaintiff's pleadings. 

THE COURT: No selfish benefit to themselves. 
If they had alleged in that case that the resaon they | 
didn't put plaintiff's tunes on was because they thought 
plaintiff's tunes would hurt their program, the complaint 
would have been dismissed. 

They said they didn't put -- the allegation 
was they didn't put plaintiff's tunes on to hurt plaintiff. 


Your complaint makes the allegation, but 


your affidavit belies it, so -- 


MR.OSHINSKY: I do not believe, standing 
here, your Honor, that it's a correct interpretation of 
New York law that the alleged excuse which purportedly 
justifies an interference with contractual relations 
can be am improper or unlawful excuse. 

THE CL. .: Then we are at issue, and 
the Court cf Appeals should decide this question. There 
is no point in wasting a lot of time with a lot of paoers, 


so I] will accept your statements of what the facts are, 
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namely, that you believe, and all you could allege to 
defend a motion for summary judgment would be that his 
purpose in keeping you out of his premises was to prevent 
you from proving that he was a thief. 

That was his purpose, wasn't it? 

MR. OSHINSKY: That is our impression of 
what his purpose was. 

THE COURT: I am assuming that that is what 
you are alleging. 

MR. OSHINSKY: We think it goes beyond that. 

If I may, your Honor, Mr. Ware, who is the 
secretary and director and general counsel of this 
organization, of GRT, put an affidavit into the State 
court proceeding before the action was removed, and he 
made statements in that affidavit, and I have a copy here, 
which I don't know if your Honor has seen. 

I have asked for permission, your Honor, 
for you to treat it as if it was filed here. 

THE COURT: That will be. The affidavit 

be received in evidence as Plaintiff's Exhibit 1. 
MR.OSHINSKY: We offer it as Plaintiff's l, 
Honor. Thank you. 
Do you want to mark this copy? 


THE COURT: Why don't you mark it? 
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What particular language? 

MR. OSHINSKY: In particular, your Honor, 
under paragraph 3 ‘nere is a reference to the agreements 
between the defendant record company and the clients of 
the plaintiff who have requested the plaintiff accounting 
firm to do an audit on their behalf, and there is a 
sentence in paragraph 3, and I quote: 


"Each of the agreements contain a provision 


which entitles the contracting companies to audit the books 


and records of GRT for purposes of verifying royalty 
payments paid and to be paid by GRT." 

And in paragraph 8, the affiant states in 
the second sentence thereof, and I quote: 

“The right to an audit derives from a contract | 
to which plaintiff is admittedly not a party (we concede 
we are not a party to the contract), and the language 
of which entitles the contracting party” -~ 

THE COURT: Paragraph 8? 

MR. OSHINSKY: Paragraph 8 on page 5, your 
Honor, the second sentence. 

-- “derives from a contract to which plaintiff. 
is admittedly not a party, and the language of which 
entitles the contracting party, not plaintiff, to designate | 


any auditor it may choose to perform the audit.” 
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This is conceded by GRT pursuant to the 
authority in those contracts. 

The accountants, Herzog & Strauss' clients, 
designated them to perform the audit. 

We believe that this language creates a legal 
right in plaintiff's clients to designate the plaintiffs 


to perform the audit, and that there is no basis under 


these contracts or common law for GRT to keep this auditing 


firm out of its premises, and we think that the juxta- 
position of the contract, and we don't have a copy of the 
contract so we are inferring its provisions from what 
Mr. Ware hes told us the contract Say., confirms our 
belief. 

We think the juxtaposition of the contract, 
together with our understanding of the common law, at 
a minimum, at a minimum, creates very serious questions 
of law, and under the standards in the Second Circuit, 
such as the Charlie Girls case, we believe that we have 
amply fulfilled the standard for an injunction in the 
Second Circuit. 

That is at least a serious question coupled 
with a demonstrably tipping of the balance of hardship 
to the plaintiff because if we take this to its logical 


extreme, if a record company in the position of GRT could 
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bar its door to an accounting firm, such as Herzog & 
Strauss, we must keep in mind that this is a very close-knit, 
industry. The word spreads like wildfire, and if | 
this record company could succeed in tiis type of what 
we consider to be unlawful conduct, there is no end to this | 
type of practice in our view, and this is the major concern 
that our clients have, that if the door is barred to them 
here this is going to reverberate through the industry, 
and it's going to have a demonstrably serious effect on 
their business, and they have expressed to me that they do 
have the fear that this could have the ultimate result 
of destroying their currently very successful auditing 
business, and there is no justification in the law or in 
fact, your Honor, we believe for this type of conduct, 
but even if we are not clearly right as a matter of law, 
we believe we have raised serious questions, and coupled 
with the balance of hardships which we have shown in 
our papers, we think that ampiy justifies the issuance 
of an injunction, and we have seen nothing from the 
other side. 

We haven't heard the first word of justif- 
ication for this type of unlawful conduct, and we think 
that under the circumstances an injunction is warranted. 


THE COURT: You and I differ on a narrow 
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point of what New York law is, and so there is no point 


in your wasting a lot of time with formal papers estab- 


tm ns samme ae smsvemmamcntenatt 
=" 


lishing what you have just said. 
On the basis of your admission that your 
theory is that the defendant did this in order to keep 
your client from proving him to be a crook, that a 
his motivation for doing this, that's how I read your capers! 
and that's how I hear what you tell me -- on that basis, 


I just heard your opponent make a motion for summary 


judgment, and that motion is granted. 
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Defendant will prepare an order of judgment. 


MR. OSHINSKY: Thank you, your Honor. 


THE COURT: if I am wrong, the Court of 
Appeals will set me right, I'm very sure. 


MR. PARCHER: If your Honor pleases, I'm very 


! 
| 
| 
| 
| 
| 
| 
| 


loath to make any comments in view of your Honor's ruling. 


I'm just wondering, on the assumption my adversary is 
going to take this matter up, if it wouldn't be in my 


client's best interests to give you the other reasons why 


you should not have granted his motion. 
MR. OSHINSKY: We'd be very happy to hear 


them, your Honor. 


THE COURT: It will just confuse the 


record. 
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If there are other reasons, I will entertain 
them if the Court of Appeals tells me I am wrong. 

MR. PARCHER: Let the record then reflect 
that I am not commenting, not because : agree with 
anything the plaintiff has said in his papers, but in view 


of the Court's ruling. 
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MEMORANDUI AND VAILA 
ORDER #44741, DATED JULY 8, —— COPY AVAILABLE 
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UNITED STATES pisTRICT COURT ‘ : R a7 
*s s Lr ‘ ifs 
SOUTHERN DISTRICT OF NEW YORK 4 : ye is, ad 


a a a ‘ h Ree 
HERZOG & STRAUS, @ partnership a ee 
organize ed under the laws of the Cae a we 
State of New York, ‘ no iS > 


. 


ae Plaintiff, s ber : ‘ aes 
MEMORANDUM AND ORDER 
- against ~ baat 

: 76 Civ. 2790 
GRT CORPORATION, nee : 


Defendant. 


é ei, ee .. 
On oral argument in this diversity action, pier. 
counsel expressly stated that defendant had excluded plaintiff .O 


from its premises for the express purpose of avoiding an audit 
* 


1‘ 
performed by plaintiff which might have shown defendant to be a A 
‘ ‘ 


‘ 
By 


crook. Transcript, at 8, 12. By thus conceding that defendant . 
had a selfish motive for its conduct, plaintiff has conclusively 


established that it has no cause of action in prima facie tort. 


Benton V.- Kennedy-Van Saun Mfg. & Eng. Corp. (1st-Dept., 1956) 
2 A.D.2d 27, 152 N.Y¥.S.2d 955. As Mr. Justice potein there ;° 


“« 


observed (at 958): a oe ie 
“pefendant's self- interest nepetives malice, even 
ough the means employed might be of questionable 


morality and ethical sa oa aa 


pefendant's motion for summary judgment is, accordingly, granted. .. 


: } 

>t, g$O ORDERED. oe ay 
. a 

. 

tod pated: New York, New York 
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SOUTHERN DISTRICT OF NEW YOKK 


a r, 
roa 
UNITED STATES DISTRICT COURT diy 


f F ~ 
ways 
‘ 


HERZOG & STRAUS, a partnershit 76 Civ. 2790 (WK) 
organized unter the laws o 
State of New York, 
Plaintiff, 
-against- ORDER GRANTING MOTION FOR 
__. SUMMARY JUOCMENT 
GRT CORPORATION, 


Defendant. 


A motion having been made by defendant for summary 


sing the complaint, 


June 18, 1976, the Order to Show Cause of plaintiff, the 
affidavit of Ira Herzog, sworn to on June 16, 1976, the affida- 
vit of Leonard Ware sworn to on June 23, 1976, plaintiff's memor- 
andum of law duted June 2 1976, defendant's memorandum of law, 
the transcript of the proceedings before the Honorable Whitman 
Knapp on June 26, 1976. annexed hereto as Exhibit A, and upon 
other paners and proceedings heretofore had here, and after 
hearing counsel for the respective parties, and due deliberation 
a been had, and the decision of the Court having been stated 
proceedings on June 28, 1976, it is 
ORDERED that said motiun be and the same hereby is 
granted, and that judgment be entered herein in the defendant's 
this action with costs and disbursements to be 


defendant and aqainst the 


ia 
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NOTICE OF APPEAL 


UNITED STATES Nis ar SEQURT 
SOUTHERN i 


; Herzog & Straus, a partnership 
Organized under the laws of 
the State of New York 


NOTICE OF APPFAL 


Plaintiff 
76 Civ. 2,30 (WK) 
-against- 


GRT Corporation 


Defendant. 


NOTICE is hereby given that Herzog & Straus, 
| Plaintiff herein, appeals to the United States Court cf 
: Appeals for the Second Circuit from the order entered on 
| July 12, 1976 granting summary judgnent in favor of the 


Gelendant, GRT Corporation. 


Dated: New York, New York 
July 23, 1976 


PGs 


for Plaintiff 
640 Fifth Avenue 
New York, New York 
(212) 397-9790 


Clerk of the Court 

United States District Court 
Southern District of New York 
Foley Square 

New York, New York 


Arrow Silverman & Parcher, P.C. 
Attorneys for Defendant 

2370 Avenuc of the Americas 
New York, New York 


a 
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A 202) Attidavir ot Personal Service of Papers 


UNITED STATES COURT OF APPEALS 
SECOND CIRCUIT 


Index No. 
HERZOG & STRAUS, 
Plaintiff-Appellant, 
= against - Affidavit of Personal Service 


GRT CORPORATION, 
Defendant-Appellee. 


STATE OF NEW YORK, COUNTY OF NEW YORK 


I, Victor Ortega, being duly sworn, 
depose and say that deponent is not a party to the action. is over 18 years of age and resides at 
1027 Avenue St. John, Bronx, New York 
That on the 9th day of S /97G at 1370 Avenue of the Americas 

New York, N,Y. 
deponent served the annexed APPER AY upon 


Arrow, Silverman & Parcher 


the attorneys in this action by delivering @ true copy thereof to said individual 
personally. Deponent knew the person so served to be the person mentioned and described in said 
Papers asthe Attorney(s) herein, 


Sworn to before me, this} th 
dav of : a 


Ee aaa 


Re VICTOR ORTEGA 


ULAR 


oa? [owt Yore 
Haws 


4 ‘ 
Yee ray 


